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stances are not sufficient to cause the appellate court to overrule 
the finding of fact by the lower court that title had not passed, 
but it is none the less clear that a good deal can be said in support 
of the view that it had passed. 

Sales on the instalment plan present a seeming exception to 
the rule that the loss follows the title. Many of the cases hold 
the vendee liable for the price though the goods to which he had 
not yet received title are destroyed. The courts reason that the 
promise to pay is absolute, and the vendee has received all he ex- 
pected to get — possession with a right to acquire title. 18 Oi that, 
in fact, the transaction is a sale and mortgage, and should have such 
effect. 19 Some jurisdictions, however, adhere to the more logical 
rule, and place the loss on the vendor. 20 

J. C. D. 



Torts — Public Service Corporation — Liability of Water 
Company to Individual Citizen for Negligence — In a recent 
case, the United States Supreme Court were called upon to decide 
the disputed question of the liability of a water supply company 
furnishing water to a municipality and its inhabitants under an 
ordinance, to respond in damages to a resident owner of property 
destroyed by fire on account of the negligent failure of the water 
company to fulfil its contract with the city to furnish adequate 
facilities for the extinguishment of fires, and it held that the water 
supply company was not liable. 1 

This decision is in accord with the overwhelming weight of 
authority 2 which is based, as is pointed out in an able summary of 
the leading decisions on the question in 58 U. of P. Law 
Review, p. 556, upon the fact that these authorities all deny that 
there is any privity of contract between the citizen and the water 
company, and, there being no common law obligation on the part 
of the municipality to furnish water, this total lack of privity 
of contract is a bar to any action by the tax-payer, whether brought 
ex contractu or ex delicto. In no jurisdiction is there any dispute as 
to the inability of the injured citizen to sue on the contract itself; 
but upon the possibility of maintaining the action in tort for damages 
arising from a negligent breach of this contract there is some 
conflict of decisions. 

18 American Soda Fountain Co. v. Vaughan, 55 Atl. Rep. 54 (N. J., 1903); 
Tufts v. Griffin, 107 N. C. 47 (1890); Burnley v. Tufts, 66 Miss. 48 (1888). 

19 Osborne v. Shore Lumber Co., 91 Wis. 526 (1895). 
» Randle v. Stone, 77 Ga. 501 (1886). 

1 German Alliance Ins. Co. v. Home Water Supply Co., 33 Sup. Ct. Rep. 
32 (1912). This decision flatly overrules the former dicta of the Supreme Court 
upon this question as found in the opinion of Brewer, J., in Guardian Trust Co. 
v. Fisher, 200 U. S. 57 (1905); which has until now been cited as imposing this 
liability, in the Federal Courts. 

2 See III Dillon Mun. Corp., 5th Ed., p. 230 and cases cited; also Wyman, 
Pub. Serv. Corp., p. 305 and cases cited. 
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Before embarking upon a discussion of the matter it may be 
well to point out the obvious fact that, according to the weight of 
opinion, the water supply company is, in the absence of statute, 
under no liability whatever for damages caused by its negligent 
nonfulfilment of its contract with the municipality. For it is 
universally settled that the city itself is not liable in such cases if 
it undertakes to supply the water, 3 and, as Judge Freeman points 
out in a note to Britton v. Waterworks Co.,* if the contract is not 
made for the benefit of the individual taxpayer in such a way that 
he can sue for breach of it, it is not made for his benefit in such a. 
sense that the city can recover damages in his name; and conse- 
quently such loss by fire is, as a result of the majority view, "dam- 
num absque injuria." 

Turning now to a consideration of the minority view, which 
obtains in Kentucky, 6 North Carolina, 6 and Florida, 7 with dicta 
in accord in Indiana, 8 it is clear that these opinions rest upon the 
conclusion that the citizen, as the beneficiary of the contract be- 
tween the municipality and the water supply company, can sue 
in this capacity for damages resulting from a breach of this obliga- 
tion; and it is also maintained that the water company's liability 
arises from its breach of duty in the exercise of its public calling* 
as well as its failure to act in accordance with its contract, upon 
which the citizen relied to his detriment. This acknowledgement 
of the tax payer's right of action is the result of a rather doubtful 
application of several ancient principles of law in an endeavor to 
arrive at the more equitable result of holding the water supply 
company liable. Among the reasons which have been assigned is 
the principle laid down in Langridge v. Levy, 10 namely: that if A 
makes a contract with B for the benefit of C, and C is injured in 
consequence of B's breaking the contract, C may recover damages 
of B. But this principle applies only where there has been fraud 
or deceit. Then, too, the well-settled rule that the beneficiary of 
a contract may sue upon it, though he himself is only a remote 
party to the consideration, is often advanced. But, as is indicated 
later, this begs the real queston, which is whether or not the 
citizen, as an individual, is the beneficiary. Still another rule of 
law sometimes advanced is the well-established principle stated 
by Gray, C. J., in Osborne v. Morgan, 11 namely: "The fact that a 

* III Dillon Mun. Corp. 5th Ed., p. 2301 and cases. This is obviously true 
because the act undertaken is one done for the good of the public in general as 
part of the municipality's governmental functions. 

4 29 Am. St. Rep. 863 (Wis., 1892). 

5 Paducah Lumber Co. v. Paducah Water Supply Co., 89 Ky. 340 (1889). 

6 Correll v. Greensboro Water Supply Co., 124 N. C. 328 (1899). 

7 Mugge v. Tampa Water Works Co., 52 Fla. 371 (1906). 

8 Coy v. Indianapolis Gas Co., 146 Ind. 655 (1896). 

9 See Webb's Pollock on Torts, p. 8. 

10 2 Mee. & W. 519 (1837); also Thompson Neg., p. 906. 
11 103 Mass. 102 (1881). 
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wrongful act is a breach of contract between the wrongdoer and 
one person does not exempt him from the responsibioity for it as 
a tort to the third person imposed thereby." This doctrine, how- 
ever, is applied to breaches of contract only as between master and 
servant, principal and agent, etc., and does not apply to the point 
under discussion. Perhaps the best argument for holding the de- 
fendant company liable in this class of case is that advanced by 
Ostrander in his work on Fire Insurance. 12 His contention is that 
the consideration between the citizen and the water supply company 
consists not only in the payment of the water tax, but also in the 
expenditure required to make connection with the street mains. 
He then says: "The citizen performs in reference to a supposed 
consideration, which is clearly that the water supply company shall 
furnish him with water for domestic use and extinguishing fires. 
Relying on the promises made to the city authorities he acts . 
without providing other means of protection against fire; and if, 
through the company's negligence, his property is destroyed, is it 
a sufficient answer to say that they owed no duty? To whom 
does the water company owe a duty if not to the citizen who is 
taxed?" 

This last sentence contains what is really the crux of the whole 
question. Is the duty owed by the water company through its 
contract and as a result of its grant of right of way on the city 
streets, a duty owed to the municipality as an entity, or does the 
obligation run to the citizens as individuals? In other words, as 
Prof. Wyman points out, "the only way by which the inhabitants 
could gain individual rights under this contract arrangement would 
be if the arrangement were made for their exclusive benefit as indi- 
dividuals. " The answer to this proposition in turn depends upon 
the light in which the duty owed by reason of the relation of the 
parties should be regarded, for, as Cooley, C. J., pointed out in 
Taylor v. L. S. & M. S. Ry. Co., u "The nature of a public duty and 
the benefits to be accomplished through its performance must 
generally determine whether it is a duty to the public in part or 
exclusively or whether individuals may claim that it is a duty 
imposed wholly or in part for their special benefit. " 

Thus in the last analysis the question turns upon the nature of 
the duty voluntarily undertaken by the municipality in contracting 
for a water supply. On applying the test just given, it is inevitably 
necessary to conclude that the majority opinion is correct, since 
the contract between the city and the water supply company was 
one made clearly as the result of the exercise of the municipality's 
public governmental function and it is difficult to see how any 
individual citizen could claim that it was assumed for his special 

12 Ostrander, Fire Insurance, p. 735. 

13 Wyman, Pub. Serv. Corp., p. 307. 

14 45 Mich. 741 (1881). 
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benefit, in order to come within the rule supra. The result is, 
as indicated ante, inequitable in that it absolves the water supply 
company of all liability for damages caused by negligent non-ful- 
filment of its contract with the city and it would seem advisable 
to rectify the situation by statutory enactments. 

P. C. M., Jr. 



